UTAH WLDERNESS ASSaO ATI ON
| BLA 94-602 Decided August 29, 1997

Appeal froma decision of the Dstrict Minager, Mab (Wah) Ostrict,
Bureau of Land Managenent, approving an ani nal danage control plan for
public lands in the Mab DO strict.

Set asi de and renanded.

1. Aninmal Damage Gontrol --Federal Land Policy and
Managenent Act of 1976: General |y

I n approving an ani nal danage control plan BLMis
required to provide sufficient evidence and anal ysi s

of predation |osses to justify the | evel of ADC program
activities. Secifically, BLMnust expl ai n why pl anned
control is necessary on all the areas where it is
provided and rel ate the | evel of control to the |evel

of livestock | osses.

APPEARANCES.  Scott Wi lians, Esg., Salt Lake dty, Wah, for the Wah
W!I der ness Associ ati on.

(PN ON BY ADM N STRATI VE JUDGE | RWN

U ah WI derness Association (UM) has appeal ed the May 17, 1994,
Deci sion Record and A nding of No Sgnificant Inpact (DR FONS) issued
by the Mab (Utah) District Manager, Bureau of Land Managenent (BLNV),
approvi ng an ani ral danmage control (ADQ plan for public | ands (excl uding
those wthin the Gen CGanyon National Recreation Area) in that district.

The DR FONS was i ssued based on Environnental Assessnent (EA) No. UT
060-03-001. It concluded that the proposed action anal yzed in the EA

provi des the best bal ance in neeting conmtnents to be responsi ve
to animal danage conplaints to mnimze |ivestock | osses and
provi de necessary safeguards to the environnent. Necessary
restrictions and protective neasures are included to prevent
adverse inpacts to any threatened, endangered, sensitive, or non-
target aninal species and adequate precautions are provided to
protect human health and safety and al so protect w | derness

val ues.

(DRFONS at 1.)
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The BLMintends the EA on which the CRFONS is based to be a "l ong
termdocument (at least 5 years)." (EAat 2.) The BLMstates that "ADC
work wi Il continue as authorized under an ADC annual work plan until such
tine that significant changes occur in predator control procedures to
require revision of the EA" Id. The EA states that the ADC work plan and
EAwIl be admnistratively reviewed on an annual basis to eval uate the
results of the previous year's activity and to review nonitoring data and
that APHS[1/] is responsible for eval uating individual requests for ADC
as well as for determining what |evel of control or control techniques
(wthin the scope of the Decision Record) will be enployed.” 1d. The EA
"speci fies where, when and under what restrictions ADC activities wll be
carried out on public lands within the Mab DO strict to assure ADC
activities are conpatible with other nultiple use objectives." 1d.

The EA anal yzes the proposed action, designated as integrated non-
lethal and lethal control, as well as three alternatives: (1) continuation
of the previously authorized ADC program (2) no ADC on public |ands; and
(3) energency ADC only.

Under the proposed action, "sheep operators woul d be responsibl e for
first line preventive neasures. * * * [Non-lethal nanagenent practices
woul d be a prerequisite to lethal predator control.” (EAat 6.) If a
sheep permttee wants authorization for lethal control on his allotnent,
he nust informBLM before the grazing season, of the nonlethal practices
he proposes to use and these wll be included in his permt. Nonlethal
practices include "ani nal husbandry” (e.g., use of herders or guard dogs,
gat hering sheep when predation is nost |ikely, use of sheds and pens to
protect |anbs), "habitat nodification” (e.g., fences on snall ranches),
and "ani nal behavi or nodification" (e.g., tactics to scare predators).
(EAat 6-7.) "Sheep operators would be required to use one or nore of
[these] practices based on | evel of risk, need and practical application.™
Id. at 7. The BLMwoul d notify permttees that "[|]ethal control by
APH S ADC nay be aut hori zed when the [BLM Authorized Gficer * * *
determnes that you have applied non-lethal practices, that these practices
have not been effective, and the potential for continued sheep loss is
serious." 1d. at 6. Sheep operators woul d be encouraged to have at | east
one herder per band of sheep and to use guard dogs in addition to ani nal
husbandry practices. The APH S ADC woul d provi de technical gui dance in the
use of scare devices or aversive agents at the request of a permttee.
Fences woul d be appl i ed where circunstances warrant .

Lethal control nethods authorized under the proposed action include
 eghol d traps, snares, hunting by calling and shooting fromthe ground,
aerial shooting (between Decenber 1 and March 31), denning, use of chase
or hunting dogs, and M44 sodi umcyani de ej ector devices "only after all
other nethods have failed." (EAat 7-8.) The EA notes that under Wah | aw
livestock permttees woul d be able to use all nethods authorized for APHS
ADC except aerial gunning and toxic chemcals. (EAat 8.)

1Y The APHS ADCis the Aninal and P ant Heal th I nspection Service -
Aninal Danage Gontrol, US Departnent of Agricul ture.
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Qontrol areas, shown on Map 1 of the EA would include all sheep
allotnents. Sone cattle allotnents used as sheep trailing areas wth
"historic" predation as well as certain buffer areas (e.g., cattle
allotnents intermngled wth or surrounded by sheep al |l ot nents) woul d be
consi dered for control under energency procedures. Nonlethal, corrective
lethal, and preventive lethal control nethods woul d be authorized in
control areas; preventive lethal nethods would be limted to | ocal
of fending coyotes in allotnents and areas where annual review i ndi cat es
a need. (EAat 10.)

"No control " areas under the proposed action include all cattle
allotnents except those used as sheep trailing or buffer areas that are
included as control areas. However, on cattle allotnments and ot her no
control areas corrective lethal control nethods can be aut horized under
"BEvergency ADC' procedures that are set forthinthe EA (EA at 10-11.)

The proposed action sets forth restrictions on ADC activities that
apply to threatened, endangered, candidate and sensitive species, e.g.,
bal d eagl es and peregrine fal cons, as well as to wlderness study areas,
hunan heal th and safety zones, and gane bird hunting areas. (EA at 12-13.)

Under Alternative 1 to the proposed action, BLM"woul d continue the
ADC programthat was in place during the 1989 to 1993 period,” |imted,
however, to the 124 individual grazing allotnents wth ADC agreenents
unl ess there was an energency el sewhere. Gntrol nethods woul d i ncl ude
trappi ng, snaring, M44's, ground shooting, denning, use of dogs, and
aerial gunning. (EA at 14.) The APH S woul d eval uat e |ivest ock operat or
energency requests to determne if control is needed. S mlar restrictions
to those described for the proposed action would apply. 1d. at 15.

Under Alternative 2, no APHS ADC lethal predator control activities
woul d be authorized on BLM|ands to protect |ivestock but only where
necessary for public safety, e.g., garbage-hunting bears in canpgrounds.
The Sate of Wah and private | andowners coul d nake their own agreenents
wth APHS ADC for ADC prograns on non-BLMIlands. (EA at 15-16.)

Under Alternative 3, the entire DOstrict woul d be designated a
no-control area and operator requests for "energency” ADC activities
woul d be revi ened on a case-by-case basis by APHS and submtted to BLM
for approval. A restrictions |isted under the proposed action woul d
apply to this alternative. (EA at 16-17.)

Inits Satenent of Reasons (SR, WM argues that the EA does not
consi der an adequate range of alternatives; fails to denonstrate that the
proposed action is needed or wll be effective; does not adequately respond
to the coments on the draft EA and fails to assess the cuml ative inpacts
of the proposed acti on.

Appel l ant argues that the EA fails to denonstrate that the proposed
action is needed. (SCRat 13-20.) The EA notes that BLMrecei ved a
conment on the draft EAthat it was "deficient froma NEPA [ Nati onal
Environnental Policy Act] perspective in show ng a need for the ADC
prograni and responds: "Pages 2-4 of the EA expl ai ns the purpose and need
for the ADC programin the Mab Ostrict.” (EAat 44.)
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Under purpose and need, BLMnotes that as

mul ti pl e use custodi an and nanager of public |ands, BLM nust
consider interrelationshi ps of the various uses such as donestic
livestock grazing, wldife, and recreation. The prinary source
of wildife danmage in the Mab O strict relates to predati on on
donestic livestock, particularly sheep. Hence, past and current
ani nal damage prograns have focused prinarily on control of
predators (nainly coyotes).

(EAat 2.)

The BLM provi des a tabl e, based on data supplied by APHS of
confirned and reported |ivestock | osses as well as target predator species
killed for fiscal years 1989, 1990, 1991, 1992, and 1993 (through July 21).

Id. at 3. During that period, BLMreports, a total of 879 coyotes have
been killed in the Mab Ostrict. "[Aninal Danage Gontrol] is considered
a resource nmanagenent tool to be applied when and where necessary on

the depredating aninal or on | ocal popul ations causi ng danage[,] not

the species as a whole," BLMstates. (EAat 3-4.)

O page 4, BLM st at es:

Reported user | osses in the Mbab D strict under the current
APH S ADC Gontrol Programfor the five year period of 1989 - 1993
annual | y averaged 523 sheep and 14 cal ves (Table 1). The nunier
of sheep and cattle protected for which | osses were reported
* * * averaged 29,178 and 29, 903 respectivel y on BLM adm ni st er ed
lands for the five year period. This represents an average
annual loss for all livestock on BLMI| ands of approxi mately .91
percent. Average annual percent |osses for sheep was
approximately 1.8 percent and .05 percent for cal ves. Average
annual dol | ar | osses for sheep were estinmated to be approxi nately
$38,179 * * * assumng a val ue of $73 per head. Average annual
dol lar | osses for cal ves were estinated to be approxi nately
$5,950 assuming a val ue of $425 per head w th an average wei ght
of 500 pounds per head. The reported | osses occurred on BLM
allotnents during an average annual grazi ng season of 5.5 nont hs.

The 1993 Wah Agricultural Satistics reported an annual sheep
loss to all predators of 12 percent (approx. 52,400 sheep) wth a
val ue of $3,847,100 for the Sate of Uah in 1992. These figures
are for all sheep grazing on private, Sate and Federal lands in
the Sate.

Reported sheep and cattle losses in the Mab D strict varied
from990 sheep in 1992 to 302 in 1990 and 26 calves in 1990 to 7
in 1989 (Table 1). Season of use, success of husbandry
practices, the success of ADC personnel in taking of fend ng
aninal s, and the nunber of coyotes in a particular |ocal e affect
the 1 oss level for a given year.

Gnfirned | osses (livestock actual ly found and di agnosed by
ADC personnel as predator kills) inthe Dstrict, over the five
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year period averaged approxi mately 16 percent of the reported
sheep | osses and 36 percent of the reported cal f |osses.
nfirned sheep and cattle | osses ranged from 134 sheep in 1990
to 65in 1992 and 14 calves in 1989 to 1 in 1991 (Table 1).

Uhder a "no control" situation, |osses woul d be expected to
be significantly greater. Sudies reported in Predator Damage in
the Wst (1978) showed that average |oss rates wth control were
0.5 percent for ewes and 4.3 percent for |anbs, while average
loss rates were 3.2 percent for ewes and 14.9 percent for |anis
wthout control. Studies also reported in Predator Danage in the
Wst (1978) showed | osses in no control situations were 1.5 to
3 tines greater than where control was practiced. Hence, it
appears that sone formof ADC nust be considered as a part of the
Dstrict wldlife and grazi ng nanagenent prograns in order to be
responsive to law |egal nandates, and | ocal econom c conditions.

The UM argues that BLMdoes not expl ain "why the sinpl e exi stence
of such | osses denonstrates a need for the proposed action. This was
preci sely the scenario found i nadequate in Cormittee for Idaho's Hgh
Desert." 2/ (SORat 14.) Noting that the 1.8-percent average annual
percentage of reported sheep | osses in the Mab Dstrict that is set forth
inthe EAis based on a 5.5-nonth grazi ng season, WM observes that even if
one doubl es this figure to 3.6 percent, to nake it conparable to the annual
1992 Uah Agricultural Satistics figure of 12-percent |oss due to
predators, the EA suggests a nuch | ess significant predation problemin the
Dstrict than exists statewde. "[I]t is unclear howthis snmal| percentage
denonstrates a need for an expensive lethal control programthat allows all
forns of lethal predator control nethods and preventative control tactics."
(SR at 14-15.)

The UM notes that in Predator Project, 127 I BLA 50 (1993), we set
aside the BLMGand Junction Dstrict ADC plan for 1993 because the record
did not establish the need for it, stating that "[t]his [was] a significant
failure, inviewof the extrenely |owlevel of reported (although not
confirned) |osses (four sheep lost to coyotes) fromBLMlands." 1d. at 53.

"Though the nunbers are different in this case, the percentages are
simlar, and the rationale is identical ," UM argues. (S(Rat 16.)

The UM argues that the studies in Predator Damage in the Wst 3/
that BLMreferred to in the EA in support of sone formof ADC program

2/ Inthe Matter of the Appeals of Cormittee for Idaho's Hgh Desert,

Gl den Eagl e Audubon Soci ety, and John Barringer, SEC 92-1D 101, Dec. 17,
1992, in which Secretary Lujan concl uded that the Boise Ostrict of BLMhad
"failed to denonstrate the level of need for the [ADQ programthat was set
out in the environnental assessnent and the A an" for 1992, (SEC 92-1D 101
at 1.)

3/ The full titleis "Predator Damage in the Wst: A Sudy of Qoyote
Managenent Alternatives,” US Hsh and Wldlife Service, US Depart nent
of the Interior, Véshington, DC, 1978. (EA at 47.)
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"coul d not support a conclusion that |ethal predator control is either
needed or likely to be effective.” (SR at 16-17.) The UM attaches
comments on the draft EA fromJack Spence that point out the limtations

of the studies for show ng rel ati onshi ps between control and no control

on predation | osses and of fer quotes fromthe studi es acknow edgi ng t hese
limtations. (SR Ex. C) "Mreover, M. Spence has denonstrated to the
Dstrict that anal yses of statistics fromthe Mab D strict can offer no
support for the proposition that |ethal predator control has been effective
inreducing predation.” (SRat 17.)

In Cormttee for Idaho's Hgh Desert, supra, the EA contai ned no
information on nunbers of livestock lost in recent years, and the
statistics provided by APHS were not included or analyzed inthe EA Id.
at 11. The Secretary stated:

Athough it is evident that predation occurs in the Boi se
Dstrict, a decision regarding the necessity for the | evel of
control proposed in the EA nust be reasonabl e and supported by
adequate infornation. An EA nust contain a brief discussion of
the need for the proposed action. (40 CF.R § 1508.9(b).) An
agency is required to provide enough detail in a NEPA docunent to
establish that it has taken a good-faith, objective, hard | ook at
the environnental consequences of the proposed actions. * * *

Snply citing data is insufficient; CEQ[Gouncil on
Environnental Quality] regulations require analysis in addition
to evidence. (40 CF. R 8§ 1508.9.) The BLMhas submtted only
one year's worth of rawdata to support their determnation, and
they have submtted no evi dence of any reasoni ng based on that
data. The BLMoffers conclusions, not analysis. For exanpl e,
the BLMstates that "the ADC programis needed and directed
towards |ivestock depredation probl ens associated nostly wth
coyotes and occasionally wth [other predators].” The BLMthen
describes the areas of planned and restricted control and the
control nethods to be used on the Boise Dstrict. * * * The BLM
also states that in 1990 APH S killed 980 coyotes in the Boise
Dstrict. The BLMdoes not expl ai n why planned control is
necessary on all the areas where it is provided. They do not
relate the level of control to the level of |ivestock |osses.
Because the BLMfailed to provide adequate anal ysis relating the
rawdata to the level of need for the ADC activties, | conclude
that the infornati on submtted by the BLMdoes not reasonably
support the level of control proposed in the Boise DOstrict as
set forthinthe EAand the FHan. (See 40 CF. R 8§ 1500. 1. (b),
1508. 9(b) .)

(SEC92-1D 101, at 11-12.) The Secretary renanded the Boise Dstrict's EA
"for a thorough anal ysis and suppl enentation in those areas found defici ent
inthis opinion. Specifically, the BLMnust provide in the EA sufficient
evi dence and anal ysis of predation | osses in the Boise Ostrict to justify
the I evel of ADC programactivities.”" (SEC92-1D 101, at 20.)
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[1] In Cormttee for Idaho's Hgh Desert, supra, at 11, the Secretary
stated that "a decision regarding the necessity for the level of control
proposed in the EA nust be reasonabl e and supported by adequat e
information. * * * Wether evidence is sufficient is a natter of
reasonabl eness. An agency's definition of its objective for an action wll
be uphel d so | ong as the chosen objective is reasonabl e, and the
alternatives chosen and di scussed by the agency are reasonabl e and
adequat el y anal yzed." In our view although the Mbab O strict's EA
provi des data about |ivestock |osses that were missing in the Boise
Dstrict's EA it does not provide sufficient evidence and anal ysis of
predation losses in the Mab Dstrict tojustify the | evel of ADC program
activities in the proposed action. Specifically, it does not "explai n why
pl anned control is necessary on all the areas where it is provided" or
“relate the level of control to the level of |ivestock |osses.” (SEC 92-1D
101, at 12.)

At the conclusion of its statenent of the purpose and need, the
BLMs EA stated: "[I]t appears that some formof ADC nust be considered
* * * jnorder to be responsive to law |egal nmandates, and | ocal econom c
conditions." (EAat 4.) The BLMapparently concluded that the | evel s of
| osses of cattle and sheep reported for 1989-93, averagi ng approxi nat el y
$44,000 annual Iy, and its cormtnents under Menoranduns of Uhder standi ng
wth APHS ADC and the Sate of Wah required that it adopt a programfor
the Mab Dstrict. See EAat 1 and Appendix A The BLMstates t hat
"[t]he proposed action[,] inline wth current APHS policy[,] uses an
IPM[integrated pest managenent] approach to predator control, using
nonl ethal nethods as a first |ine defense against predators wth use of
| et hal nethods where necessary to prevent or reduce excessive danage."
(EAat 29.) But BLMdoes not adequately expl ai n why, even assum ng that
"sone formof ADC nust be considered’ and that an | PMapproach is "in
line wth current APH S policy," the proposed action is appropriate to
the circunstances in the Mpab O strict.

The BLMis to "expl ain why planned control is necessary on all the
areas where it is provided." Gommttee for Idaho's Hgh Desert, supra.
The BLM does not explain the basis for the change from conducting ADC
activities on the 124 individual allotnents covered under the ADC Program
that was in place from1989-93 to the areas shown on Map 1. It is not
clear howthese areas differ or, nore inportantly, why control is needed
on the areas shown on Myp 1. The EA does not expl ai n whet her or how BLM
applied the criteria listed as the basis for changing "corrective control
areas," through the process of devel opi ng annual work plans, in determning
the original areas shown on Mip 1. 4/

4/ The EA states:

"Any change in designation of corrective control areas woul d be
determned and updat ed through the annual work plan process. Qiteriato
be considered in determning zones and | evel of control or any restrictions
in nethod include: aninal husbandry practices in effect; nunber and ki nd of
livestock damaged or killed; public health and safety; intensity and timng
of general recreation use and "sport” hunting; whether or not the | osses
were confirned by ADC the season in which the | osses occurred; extent and
frequency of past predation; presence of threatened and endangered speci es;
potential for recurrence of |oss; possible inpacts of control on other
wldife; and benefits and workload." (EA at 9.)

140 | BLA 153

WAW Ver si on



| BLA 94-602

The BLMstates that "[with the use of the integrated approach in the
proposed action it is felt that |ivestock | osses woul d renai n at about
.91 percent per year for all cattle and coul d i ncrease to approxi nately
two percent for sheep inthe Dstrict." 5/ (EAat 29.) It suggests
that under the proposed action predation | osses "coul d be expected to be
slightly higher * * * due in part to nore restrictions in areas of contro
and in the use of toxicant." 1d. But it does not explain how the proposed
action, which differs fromthe previously authorized ADC program descri bed
above as Alternative 1, wll achi eve approximately the sane results.

Nor does the EA "relate the | evel of control to the | evel of |ivestock
losses.” Commttee for ldaho's Hgh Desert, supra. Table 1 of the EA
shows:

Hscal Year (Qoyotes Killed Li vest ock Losses Li vest ock Losses

(Gonfi rned) (Report ed)
1989 278 45 sheep 150 sheep
32 | anbbs 330 | anbbs
14 cal ves 7 cal ves
1990 164 79 sheep 167 sheep
55 | anbbs 135 | anbs
2 cal ves 26 cal ves
1991 110 49 sheep 190 sheep
22 | anbbs 147 | anbs
1caf 15 cal ves
1992 175 25 sheep 175 sheep
40 | anbs 815 | anbbs
5 cal ves 14 cal ves
1993 152 55 sheep 172 sheep
54 | anbbs 333 | anbbs
5 cal ves 8 cal ves
(EA at 3.)

The only "evi dence of any reasoni ng based on" this data, Cormittee for
| daho's Hgh Desert, supra, at 11, is BLMs statenent that season of use,
success of husbandry practices, the success of ADC personnel in taking
of fending aninal s, and the nunber of coyotes in a particul ar |ocal e af fect
the loss level for a given year. (EAat 4.) But this does not anal yze how
those factors relate to the varying | evel s of | osses experienced from 1989-
93 that are shown in Table 1 of the EA Nor does it explain how | evel s
of control, either in the previously authorized ADC programor, nore
inportantly, in the proposed action, relate to the | evel s of actual or
proj ected |ivestock | osses.

5/ Actually, the average annual percent of |osses for cattle from1989-93
was given as 0.05 percent for calves inthe EA (EAat 4.)
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V¢ have no objection in principle to the proposed action or the | PM
policy it seeks to inplenent, but we conclude that BLMhas not conf orned
to the standards of evidence and anal ysis required by the Secretary in
Gmmttee for 1daho's Hgh Desert, supra, in support of its decision. Vé
assune that the infornati on gat hered under the nonitoring and eval uation
efforts described in the EA at 13-14 and the annual work pl an process
during the period this appeal was pending wll enable BLMto provide the
evi dence and anal ysis required to support the proposed action or a revi sed
version of it. Ve wll set aside BLMs My 17, 1994, DR FONS and renand
this case for preparation of a new EA and deci si on.

Therefore, pursuant to the authority del egated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the
BLMs My 17, 1994, Decision is set aside, and this case is renanded for
action consistent wth this opinion.

WIlT A lrwn
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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